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 Md. Abdul Kadir & Ors 
 Son of Late Abdul Mazid 
 R/o- Uriamguri 
 Mouza- Mahabhirab 

PO & PS- Tezpur 
 Dist – Sonitpur, Assam  
  
     -- Petitioner/appellant   

-Vs.- 

 Md. Amjad Ali @ Amjat Ali & ors 
 Son of Late Aptar @ Aptu Sekh 
 R/o- Uriamguri 
 Mouza- Mahabhirab 

PS- Tezpur 
 Dist – Sonitpur, Assam  
. 

    -- Opp. Party/respondent  

A petition under Order 22 Rule 9 r/w Sec 151 of Code of 
Civil Procedure and finally came up for hearing on-
22/11/19 in presence of following Advocates:-  

 
Ld. Advocate appeared for the petitioner          : - Mr. T. Paul  
Ld. Advocate appeared on behalf of OP  : - B. Das  
 

 

1. Instant Misc. case arisen out of a petition filed by 

petitioner/appellant against the OP/respondent under Order 22 

Rule 9 r/w Sec 151 of CPC praying for setting aside of abatement. 

Both the sides are represented today.  

Petitioner’s/appellant case: - 

1. The petitioner’s case appears to be in a narrow campus is that 

petitoner /appellnat filed an appeal under Order 41 Rule 1 of CPC 

against the Judgment and Decree dated 19-05-2018 passed by 
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learned Munsiff No-2, Tezpur. It is further  pleaded that Proforma 

Respondent named Ameena Khatoon expired on 04-03-2017 and 

her legal heirs were not impleaded. That Title Suit proceeded ex-

parte against the proforma Respondent Ameena Khatoon and the 

appellant did not know that legal heirs of Ameena Khatoon were 

not been impleaded who died on 04-03-2017. That after filing the 

instant appeal, appellants came to know about the death of 

Ameena Khatoon. That mistake was bona-fide, unintentional and 

without the knowledge of the appellants and as such it is prayed 

for setting aside the order abatement. Hence, this Misc. case.  

2. Per contra, the OP filed written objection challenging the 

contentions of the petitioner/appellants stating that the 

application filed for setting aside the abatement cannot be 

entertained as Ameena Khatoon died long ago not on 04-03-

2017. It is further pleaded by the OP Nos.1 to 4 that case against 

Ameena Khatoon abated long back and prayer for condonation of 

delay does not arise. Hence, the OP No. 1 and 4 prayed to 

dismiss the prayer.  

3. Heard both sides and perused the entire case record carefully. 

Certainly the petitioner/appellant has not adduced any sort of oral 

as well as documentary forms of evidences before this court.  

4. I have carefully travelled through the settled provisions of law in 

the light of the backdrop of the pleadings on record. Order 22 

contains the procedure to be adopted in the case death of the 

parties to the suit. In view of Rule 11 thereof the provision 

contains in this order will be applied to appeals. Rule 4 Sub Rule 

(5) to Order 22 CPC deals with application for substitution of legal 

representatives of defendants and in the present context this 

sub-rule may be read as follows :- ....where the appellant was 

ignorant to death of a respondent and could not, for that reason, 

make an application for substitution of legal representatives of 

the respondents under the rule within the period of limitation 

prescribed in Limitation Act, 1963 and the suit has, in 

consequence, abated and appellant applies after expiry of period 

specified therefore in the Limitation Act 1963 for setting aside 

abatement and also for the admission of that application under 

section 5 of that Act on the ground that he had by reason of such 

ignorance, sufficient cause for not making the application within 
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the specified period in the said Act, the court shall considering 

the application u/s 5, have due regard to the fact of such 

ignorance, if proved. This sub-rule inserted by Code of CPC 

amendment Act 104 of 1976 applies only in a case where the 

appellant was ignorant of death of the respondent and hence 

could not be applied for substitution in same. However, the 

application seeking to set aside abatement, condoning the delay 

u/s 5 of Limitation Act of nowhere of such cases application u/s 5 

shall contain sufficient cause for not making the application within 

time reasons of such ignorance.  If such ignorance is proved the 

court shall have due regard while considering such application.  

5. Certainly, in the light of the aforesaid ratio of the Hon’ble Apex 

Court as well as the settled provisions of law, the order of setting 

aside an abatement as well as condonation of delay u/s 5 of 

Limitation Act filed under Order 22 rule 5 of CPC needs to be 

considered by the court whenever the each days delay explained 

properly and sufficient cause has been shown by the applicant.  

6. In the light of those points as well as argument put forwarded by 

both the sides, this court finds that the following question arisen 

for due consideration in the instant Misc. case :  

(i). Whether the petitioner /appellants 

have shown sufficient cause for not 

preferring the application for setting 

aside the abatement in the event of 

death of proforma respondent Ameena 

Khatoon within the period of Limitation 

Act? 

(ii). Whether the petition filed for setting 

aside the abatement within the period of 

60 days from the date of knowledge of 

such abatement as per Article -121 of 

Limitation Act? 

7. In response to question No.1 formulated above, this court finds 

that the petitioners’ side failed to explain any specific reason or 

sufficient cause upon which the petitioners have prevented from 

filing the petition of setting aside the abatement against the 

Proforma respondent Ameena Khatoon within the period of 

limitation. The petitioners/appellant indeed failed to present any 
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proper explanation of not preferring the petition for setting aside 

the abatement against Proforma Respondent named Amena 

Khatun. 

8. As such, we may safely observe that petitioner profoundly failed 

to present any sufficient reasons for not preferring the prayer of 

setting aside of abatement within the period of limitation. 

Surprisingly, in the petition the petitioners have failed to explain 

the each days delay. 

9. Rule 4 of Order XXII of CPC states that where the plaintiff was 

ignorant of the death of a defendant and could not for that 

reason make an application for substitution of the legal 

representatives of the deceased defendant within the period 

specified in the Limitation Act, the suit stands abated. The said 

Rule also states that if the plaintiff applies for setting aside the 

abatement after expiry of the period of limitation, he has to file 

an application under Section 5 of the Limitation Act on the 

ground that he had, by reason of ignorance, could not make the 

application within time and the Court shall, in consideration of 

such application, have due regard to the fact of such ignorance, if 

proved. Article 120 of the Limitation Act, 1963 stipulates that an 

application to have the legal representative of a deceased plaintiff 

or appellant or defendant or respondent shall be filed within 

ninety (90) days from the date of death of the said party. As 

already stated above, if an application to bring the legal 

representatives of a deceased party is not filed within the period 

stipulated, the suit stands abated as against the party who died 

as per Rule 4(3) of Order XXII of CPC. Under Article 121 of the 

Limitation Act, an application to set aside the order of abatement 

shall be filed within sixty days from the date of abatement. 

10. In Misc. (J) No-81 of 2019, this court has already rejected the 

condonation prayer of the appellants/petitioner and in the light of 

said order instant prayer for setting aside the order of abatement 

also not appears to be tenable in the eye of law.  

11. Considering the unmistakable interpretation of Article 121 of 

Limitation Act, I do not have any hesitation to hold that period of 

limitation of bringing legal representatives of the deceased period 

is 90 days from the date of her death and knowledge of death 

has no relevancy in regard to the operation of Article 120. 
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12. The appellants/petitioners in the instant Misc. (J) case 

emphatically pleaded in para No.4 of the petition that on 14-06-

2019 as per the service report they came to know that Proforma 

respondent Ameena Khatoon died on 04-03-2017. Even if we 

consider that petitioners/appellants came to know about the date 

of death of said Amena Khatun for the first time on-14/06/19, 

then also appellants filed instant petition for setting the order of 

abatement beyond the period of 60 days, as instant prayer filed 

on-06/09/2019. Which is beyond the period of limitation of 60 

days from the date of knowledge.  

13. Therefore, in the light of the aforesaid discussion, this court is of 

considered opinion that suit stands abated long back and 

petitioners/appellant failed to present any reasonable or tenable 

explanation for delay in filling the prayer of setting aside the 

order of abatement passed in the suit before the learned original 

court. Hence, the petition stands rejected. 

14. In the result Instant Misc. (J) Case is disposed of on contest 

without cost. No cost has been awarded as neither party adduced 

any form of evidences before this court. Misc. (J) case is disposed 

of accordingly.        
 

 

 

 

Civil Judge 
Sonitpur, Tezpur 


